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Court of Appeals of the District of Columbia 


No. 5652. 

George P. Sacks, Appellant, 

vs. 

I 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 46225. 

George P. Sacks, Petitioner, 

v - ! 

i 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: J. B. Grice, Esq. 

For CommT: C. H. Curl, Esq. 

Docket Entries. 

1929. j 

Nov. 4. Petition received and filed. Taxpayer notified. 

(Fee paid.) j 

“ 5. Copy of petition served on General Counsel. 

1930. | 

Jan. 2. Answer filed by General Counsel. 

“ 6. Copy of answer served on Taxpayer. General 

Calendar. 

Oct. 14. Hearing set December 9, 1930. 

Dec. 8. Notice of the appearance of J. B. Grice, counsel 
for taxpayer, filed. 

4 4 9. Hearing had before Judge Sternhagen, [Div. 10. 

Called on merits. Stipulation of fadts filed. 
Briefs due Jan. 26, 1930. 

“ 22. Transcript of hearing of December 9, 19&0, filed. 
1—5652a 
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1931. 

Jan. 17. Brief filed by General Counsel. 

44 26. Motion for extension to Feb. 15, 1931 to file brief, 
filed by taxpayer. February 2, 1931, denied. 

May 18. Opinion rendered, Mr. Sternhagen, Div. 10. Judg¬ 
ment will be entered for the Commissioner. 

44 22. Judgment entered, J. M. Sternhagen, Div. 10. 

Nov. 21. Supersedeas bond in the amount of $2,050.00 ap¬ 
proved and filed. 

44 21. Petition for review by District Court of Appeals 
with assignments of error filed by taxpayer. 

44 21. Notice of service of petition for review filed. 

1932. 

Jan. 19. Motion for extension to Feb. 20, 1932 to prepare 
and transmit record, filed by taxpayer. 

44 20. Order enlarging time to Feb. 20, 1932 for prepa¬ 
ration of evidence and delivery of record, en¬ 
tered. 

Feb. 20. Motion for 30 days to prepare and transmit rec¬ 
ord, filed by taxpayer. 

44 20. Order enlarging time to March 21, 1932 for prepa¬ 
ration of evidence and transmission and deliv¬ 
ery of record, entered. 

Mar. 21. Praecipe filed. 

44 21. Proof of service filed. 

44 21. Motion for enlargement of time to April 11, 1932 
to prepare and transmit record filed by tax¬ 
payer. 

44 21. Order enlarging time to April 11, 1932 for trans¬ 
mission and delivery of record sur petition for 
review, entered. 

2 U. S. Board of Tax Appeals. Filed Nov. 4, 1929. 

United States Board of Tax Appeals. 

Docket No. 46225. 

George P. Sacks, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis- 
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sioner of Internal Revenue in his notice of deficiency 
IT:AR:B-4 ET-60D dated September 6th, 1929, a|id as a 
basis of his proceeding alleges as follows: 

1. The petitioner is an individual residing at 101 Chevy 
Chase Drive, Chevy Chase, Maryland. 

2. The notice of deficiency (a copy of which is ^ttached 
and marked Exhibit A) was mailed to the taxpayer on or 
about, but not before, September 6th. 

3. The amount of the income tax deficiency is $1,025.72, 
and is for the year 1927, and the entire amount is in con¬ 
troversy 

4. The petitioner alleges that the Commissioner in de¬ 
termining the above-mentioned deficiency erred as follows: 

1. The Commissioner is denying to the Petitioner the 
right to deduct from taxable income a cash loss Realized 
in the vear 1927. 

2. The Commissioner is in error in reading into Section 
212(d) of the Revenue Act of 1926 the denial to a taxpayer 
of a right to compute a loss under a deferred payment con¬ 
tract. 

The facts are as follows: 

1. A sale was made in 1923 of certain stocks upon a defi¬ 

nite deferred payment contract. Upon the basis of the 
amount of cash actually paid to the petitioner in 1927 as a 
result of this sale contract the petitioner suffered aiid real¬ 
ized a loss of $6,094.27. j 

2. Section 212(d) of the Revenue Act of 1926 does not 
prohibit or deny directly or by implication the righft of the 
taxpayer to extend losses on a casual sale of real property, 
or personal property on the basis of the contract The 
Courts have consistently held that an Income T^x Law 

must be construed to the interest of the taxpayer. 

3 The petitioner, therefore, prays that the Board 

will find: ! 

1. The actual loss realized by the taxpayer in tpe year 
1927, in the amount of $6,094.27, as a result of a casual sale 
on the deferred payment basis was a capital loss [charge¬ 
able against income in the year in which the cash payment 
was received. 

2. That Section 212 (d) and/or any other Section of the 
Revenue Act of 1926 does not actually, or by implication 
deny the right to the petitioner to determine a loss as and 
when definitely realized upon the receipt of cash. 
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3. That Section 212 (d) or any other Section of the Reve¬ 
nue Act of 1926 must be construed in favor of the taxpaver. 

D. N. BURNHAM, C. P. A., 

Counsel for Petitioner , 

906 Our Home Life Building , 

Washington , D. C. 

State of Maryland, 

County of Montgomery , ss: 

George P. Sacks, being* duly sworn, says that he is the 
petitioner above named; that he has read the foregoing- 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

GEORGE P. SACKS. 

Subscribed and sworn to before me this 2nd day of 
November, 1929. 

S. W. BAGLEY. 

5/4/31. 

Conformed. 

4 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to —. 

September 6,1929. 

Mr. George P. Sacks, 

101 Chevy Chase Drive, 

Chevy Chase, Maryland. 

Sir: 

In accordance with Section 274 of the Revenue Act of 

1926, you are advised that the determination of your tax 

liability for the year 1927 discloses a deficiency of $1,02*5.72, 

as shown in the statement attached. 

The section of the law above mentioned allows you to 

* 

petition the United States Board of Tax Appeals within 

sixty days (not counting Sunday as the sixtieth day) from 

the date of the mailing of this letter for a redetermination 

of vour tax liabilitv. 

* * 
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However, if you do not desire to petition, youj are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of it :C :P’-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of interest 
charges, since the interest period terminates thiijty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROBT. H. LUCASpJ, 

Commissioner , 
By DAVID BURNET, 
Deputy Commissioner. 

Inclosures: Statement, Form 866, Form 882. 

Statement. 


o 


IT: AR :B-4. ET-60D. 


In re Mr. George P. Sacks, 101 Chevy Chase Driv4, Chevy 

Chase, Maryland. 

7 •/ 


Tax Liability. 


Corrected 

Year. tax liability. 

1927 . $2,902.66 


Tax previously 
assessed. 

$1,876.94 


lj)eficiency. 

il, 025.72 

Reference is made to the report of the Internal Revenue 
Agent in Charge, Baltimore, Maryland, covering anj investi¬ 
gation of your books of account and records for tihe year 
1927. 

The report has been approved by this office with the 
exception that the deduction of $6,094.27, representing a 
portion of a loss sustained in 1923 from the sale of stock, 
has been disallowed. 

In accordance with information on file in this office, stock 
costing $157,466.67 was sold in 1923 for $126,604.23, result¬ 
ing in a loss amounting to $30,862.44. The contract of sale 
provided that the stock should be paid for over a nujmber of 
years and, therefore, you contend that you are entitled to 
spread the loss of $30,862.44 over the years in which pay¬ 
ments are received in accordance with the method of report- 
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ing profit from the sale of property on the installment 
basis, as provided for by Article 45 of Regulations 69. 

In this connection you arc advised that in accordance 
with Income Tax Ruling 2063, published in Cumulative 
Bulletin 111-2, Page 108, a taxpayer is not permitted to 
claim a loss on the installment basis but may claim it only 
for the taxable year in which the sale was made, since the 
loss was definitclv ascertainable at the date of sale. There 
is no provision in the law which permits a taxpayer to 
claim a loss of this nature except in the year in which the 
loss was sustained. Sec also Article 112, Regulations 69. 

Section 212 (d) of the Revenue Act of 1926, Articles 42 
and 45 of Regulations 69 and Treasury Decision 3921, pub¬ 
lished in Cumulative Bulletin V-2, Page 24, have to do with 
the method of reporting profit from the sale of personal 
and real property on the installment plan but nowhere do 
they provide that a loss may be claimed on that basis. 
6 Section 212(d) of the Revenue Act of 1926 pro¬ 

vides in part as follows: 

“Under regulations prescribed by the Commissioner with 
the approval of the Secretary, a person who regularly sells 
or otherwise disposes of personal property on the install¬ 
ment plan may return as income therefrom in any taxable 
year that proportion of the installment payments actually 
received in that year which the total profit realized or to be 
realized when the payment is completed, bears to the total 
contract price. In the case (1) of a casual sale or other 
casual disposition of personal property for a price exceed¬ 
ing $1,000.00, or (2) of a sale or other disposition of real 
property, if in either case the initial payments do not ex¬ 
ceed one-fourth of the purchase price, the income may, 
under regulations prescribed by the Commissioner with the 
approval of the Secretary, be returned on the basis and in 
the manner above prescribed in this subdivision.” 


Net income reported . $41,199.43 

Plus: 

1. Interest Income. 741.00 

2. Rents . 59.00 

3. Dividends . 260.00 

4. Stock loss . 6,094.27 


Adjusted net income. $48,353.70 
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Explanation of Adjustments. 


1, 2 and 3. As explained in detail in Schedule l(a 


j) of the 


Revenue Agent’s report, the income from interest, rents 


and dividends reported by you was understated by 
$59.00 and $260.00, respectively. 

4. This adjustment has been explained above. 


$741.00, 


Computation of Tax. 


Adjusted net income . 

Plus: Capital net loss. 

Ordinary net income adjusted 


$41353.70 

1302.19 


$50,655.89 


7 Brought forward 


$50,655.89 


Less: 

Dividends . 

Personal exemption 


$39,552 81 
3,500.00 

- 43,052.81 


Income subject to normal tax. 

Normal tax at 1%% on $4,000.00 . 

Normal tax at 3% on $3,603.08 . . 

Surtax on $50,655.89 . 

Total . 

Less: 12%% of $2,302.19 . 


Balance. 

Less: 

Earned income credit. $27.53 

Tax paid at source. 15.40 


Correct tax liability 
Tax previously assessed. 


$7,603.08 


$60.00 
108.09 
cj,065.27 

$3,233 36 
287.77 

I 


$2,945.59 


42.93 


$2,902.66 
1,876.94 


$lj,025.72 


Deficiency 
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Payment should not be made until a bill is received from 
the Collector of Internal Revenue for vour district and re- 
mittance should then be made to him. 

A copy of this letter has been furnished your representa¬ 
tive, Mr. D. X. Burnham, 1103 Vermont Avenue, Washing¬ 
ton, D. C., in accordance with the authority conferred upon 
him in your power of attorney. 

8 United States Board of Tax Appeals. Filed Jan. 2, 

1930. 

United States Board of Tax Appeals. 

Docket Xo. 40225 

George P. Sacks, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 


Answer. 

Xow comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed 
herein, admits and denies as follows: 

1, 2, 3. The allegations contained in paragraphs 1, 2, 
and 3 of the petition areadmitted. 

4 (1) and (2). It is denied that the Commissioner erred 
as alleged in paragraph 4, subparagraphs 1 and 2 of the 
petition. 

Facts: 

1 and 2. Denies each and every allegation of fact con¬ 
tained in subparagraphs 1 and 2 under Facts which is in¬ 
consistent with or contrary to the determination of the 
Commissioner as set forth in the deficiency notice. 

5. Denies generally and specifically each and every alle¬ 
gation contained in the taxpayer’s petition not hereinbe¬ 
fore admitted. 

Denies that petitioner is entitled to any of the relief 
prayed for in his petition. 

(Signed) C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue . 


DAVID BURNET, COMMR. OF INT. REV. 


9 


Of Counsel: 

C. H. CURL, | 

Special Attorney, 

Bureau of Internal Revenue. 

HB:DA 12-31-29. i 

9 A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

23 B. T. A. —. ! 

United States Board of Tax Appeals. 

Docket No. 46225. i 

George P. Sacks, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Promulgated May 18, 1931. j 

Stock acquired by gift before December 31, 1020, and 
after March 1, 1913, was sold in 1923 for a consideration 
amounting to less than the value at the date of the gift, 
which was payable over a period of years. Held that, as¬ 
suming the transaction to be in any event within section 
212 (d), Revenue Act of 1926, that section by its jexpress 
terms, applies the installment method to profits and in¬ 
come, and does not authorize the spreading of losses over 
the period of the installment payments. 

J. B. Grice, Esq., for the petitioner. 

C. H. Curl, Esq., for the respondent. 

i 

Opinion. 

Sternhagen : The respondent determined a deficiency of 
$1,025.72 in petitioner’s income tax for 1927. The only 
adjustment assailed by the petitioner is the disallowance 
of an item of $6,094.27 deducted as a loss. The f^cts are 
stipulated as follows: 
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Stipulation of Fact. 


1. The controversy relates only to the allowability or 

» » * 

nonallowability of the item dealt with below; and except 
with respect to that, the income and tax as shown in tho 
60-day letter is correct. 

2. The petitioner, George P. Sacks, and his wife, Mrs. 
Ida L. Sacks, tiled joint income tax returns for the calendar 
years 1923 and 1927. 


3. During the year 1923, petitioner's wife sold 1,000 
shares of Chapin-Sacks 7% preferred stock, 423 shares of 
Chapin-Sacks Class A common stock and 266% shares of 
Carry Ice Cream Company stock, all for a total considera¬ 
tion of $126,604.23, to be paid over a period of years be¬ 
ginning in 1924. The total sales price of $126,604.23 was 
liquidated by payments to the petitioner’s wife of $51,- 
604.23 in 1924 and $25,000 in each of the years 1925, 1926 
and 1927. 

10 4. This stock was given to the petitioner’s wife 

by him prior to December 31, 1920, and after March 
1, 1913, and had a value at the date of gift of $157,466.67. 

5. The taxpayers in filing their joint return for 1927, the 
year in controversy, deducted $6,094.27 as the aliquot part 
of said loss spread over the period of payment as on tho 
installment plan. 

6. The Commissioner has disallowed the deduction of 
$6,094.27 for 1927 on the theory that the sale was a closed' 
transaction in 1923 and that there is no provision in law 
for the spreading of a loss on the sale of property on the. 
installment plan over a period covered by the payments. 


The petitioner urges that the transaction is within sec¬ 
tion 212 (d), Bevenue Act of 1926, and that that section 
permits the spreading of an installment loss as well as of 
a profit. 

The stipulated facts leave it doubtful whether the trans¬ 
action was in any event within section 212 (d). But aside 
from that, there is no reason to read the statute as apply¬ 
ing the installment method to such a loss. As to a regular 
installment dealer, the installment method is expressly 
applied to profits. As to casual transactions, the word in¬ 
come is used. Both, in our opinion, exclude the spreading 
of a loss. This has been the Commissioner’s ruling since 
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before 1925. I. T. 2063, III-2 CB 108. The statute pnports 
the Commissioner’s regulations as to installment safes, and 
these do not provide for spreading such a loss. 

Judgment will be entered for the respondent. 

11 United States Board of Tax Appeals, Washington. 

Docket No. 46225. j 

George P. Sacks, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Pursuant to the Board’s report, promulgated May 18, 
1931, it is 

Ordered, adjudged and decided that there is a deficiency 
in income tax of $1,025.72 for 1927. j 

Enter. 

(Signed) JOHN M. STERNHAGEjSf, 

Member United States Board of Tax Appeals. 

Entered May 22, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE], 

Clerk U . S. Board of Tax Appeals. 

I 

12 United States Board of Tax Appeals. Fil^d Nov. 

21, 1931. 

i 

United States Board of Tax Appeals. 

B. T. A. Docket No. 46225. j 

George P. Sacks, Appellant, | 

v. 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

Petition for Review of Decision of the United States Board 

of Tax Appeals . 

To the Court of Appeals of the District of Columbia: 

The appellant, George P. Sacks, by this his petition re¬ 
spectfully shows: j v 
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First. At all times hereinafter mentioned the appellant, 
an individual, was an inhabitant of the District of Colum¬ 
bia. 

Second. This is a proceeding for review, by the Court of 

Appeals of the District of Columbia, of a decision of the 

United States Board of Tax Appeals determining a de- 

ficiencv in income taxes for the calendar vear 1927 in the 
* •- 

sum of $1,025.72, based on the determination herein com¬ 
plained of. Final notice to the appellant from the Com¬ 
missioner of Internal Revenue on September 6, 1929, as¬ 
serting the said deficiency found by him, and a petition 
against his determination, filed by tlie appellant with the 
Board of Tax Appeals on November 4, 1929, were the basis 
for the matter bding considered by the Board. Hearing 
was had and evidence presented to the Board on Decem¬ 
ber 9, 1930; and the said decision of the Board was made 
and entered by it on May 22, 1931. 

Third. The controversy before the Board of Tax Ap¬ 
peals related to the tax liability of this appellant for the 
calendar year 1927, involving a determination of the ques¬ 
tion whether the appellant is entitled to take as a deduction 
from taxable income in 1927 the amount of $6,094.27, which 
represents an annually pro rata part of a loss sustained 
by the appellant in 1923, from the sale of certain securities 
for payment on the instalment payment plan, and which 
the appellant has been allocating to the years in which pay¬ 
ments for the securities had been received, in accordance 
with the instalment sales plan provided for in Section 
212(d) of the Revenue Act of 1924. This question was de¬ 
cided in the negative by the Board of Tax Appeals, and the 
appellant is thereby aggrieved by the decision and 
13 hereby appeals therefrom. 

Fourth. The errors committed by the Board of 
Tax Appeals upon which the appellant relies and assigns 
as a basis of this proceeding, are as follows: 

1. The Board erred in holding that the amount of 
$6,094.27 representing the annual pro rata part of loss 
from a sale of securities by appellant in 1923 on the instal¬ 
ment payment plan is not deductible for determining tax¬ 
able income in 1927. 

2. The Board erred in determining a deficiency of 
$1,025.72, or any deficiency, and entering order thereon. 

Wherefore the appellant prays that this court may re- 
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view the determination and decision of the Board pf Tax 
Appeals in this cause, reverse said determination dnd de¬ 
cision, direct entry of a decision by said Board in favor 
of the appellant, and grant such other relief as this honor¬ 
able court may deem just. 

J. B. GRICE, 

Attorney for the Appellant, 

642 Munsey Building , 

Washington, D. C. 

i 

14 District of Columbia, ss: 

J. B. Grice, being duly sworn, says: 

I am the attorney for the appellant in the aforesaid pro¬ 
ceeding; I prepared the foregoing petition and am familiar 
with the contents thereof; the allegations of fact contained 
therein are true to the best of my knowledge and j belief. 
The petition for review is not filed for the purpose of delay, 
and I believe the appellant is justly entitled to the relief 


sought. 


J. B. GRICE. 


Subscribed and sworn to before me this 21st day lot* No- 

* 

vember, 1931. 

[Seal of Nell V. Price, Notary Public, District jof 

Columbia.] j 

NELL V. PRICE,! 

Notary Pitblic. 

My commission expires Apr. 28, 1931. 

15 United States Board of Tax Appeals. Filed Nov. 

21, 1932. 

United States Board of Tax Appeals. 

Docket No. 46225. 

George P. Sacks, Appellant, 


Commissioner of Internal Revenue, Appelleej 
To C. M. Charest, 

General Counsel Bureau of Internal Revenue, 
Washington, D. C. 

Sir: 

Please take notice that on the 2’lst day of November, 
1931, the undersigned will present to the Board of Tax 
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Appeals and file with the clerk thereof, the petition of 
George P. Sacks, a copy of which is annexed hereto, for the 
review by the Court of Appeals of the District of Columbia 
of the final order and decision of the Board in the above- 
entitled proceeding which was entered by said Board on 
May 22, 1931. 

Yours respectfullv, 

J. B. GRICE, 

Attorney for Appellant y 

642 Munsey Building , 

Washington, D. C. 


Dated November 21, 1931. 


District of Columbia, 55: 

I have this day served upon C. M. Charest, Attorney for 
the appellee, a copy of the above-mentioned petition for 
review and the above letter of notice with respect to the 
same. 

J. B. GRICE. 


Subscribed and sworn to before me this 21st day of 
November, 1931. 

[Seal of Nell Y. Price, Notary Public, District of Co¬ 
lumbia.] 

’ NELL V. PRICE, 

Notary Public. 

My commission expires Apr. 28, 1931. 


16 United States Board of Tax Appeals. Filed Mar. 

21, 1932. 

United States Board of Tax Appeals. 

B. T. A. Docket No. 46225. 


George P. Sacks, Appellant, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a Transcript of Record in this cause, and 
within the enlargement of the time ordered for the purpose, 
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transmit and deliver the same to the Clerk of the Cc^urt of 
Appeals of the District of Columbia, including iii said 
Transcript certified copies of the following documents: 

1. Docket entries of the cause before the Board. 

2. Petition to the Board for redetermination. 

3. Answer to the Petition. 

4. Opinion of the Board. 

5. Decision and order of redetermination by Board- 

6. Petition for Review by Court of Appeals. 

7. Notice and affidavit of service of Petition on Re¬ 


spondent. 

S. This Praecipe for Transcript. 

9. Orders for enlargement of time for the transmission 
and the delivery of the Transcript of Record not included 
in record. 

J. B. GRICE, 

Counsel for Appellant, 

642 Munsey Building, j 

Washington, L\. C. 

Dated March 21, 1932. 

? i 

17 Docket No. 462*25. 


George P. Sacks, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Certificate. j 


I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 16, inclusive, 
contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appedls, at 
Washington, in the District of Columbia, this 8th ddy of 
April, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, j 

CUrk. 
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18 United States Board of Tax Appeals. 

Docket No. 46225. 

George P. Sacks, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record snr petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to February 20, 1932. 

(Signed) * LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Jan. 20, 1932. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 United States Board of Tax Appeals. 

Docket No. 46225. 

George P. Sacks, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record snr petition for 
review of the above entitled proceeding in the Court of 


DAVID BURNET, COMMR. OF INT. REV. 


17 


Appeals for the District of Columbia, be and it is jiereby 
extended to March 21, 1932. 

(Signed) LOGAN MORRIS,! 

Member. 

Dated Washington, D. C., Feb. 20, 1932. j 

I 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE,j 

Clerk U. S. Board of Tax Appeals. 

20 United States Board of Tax Appeals. i 

Docket No. 46225. 

George P. Sacks, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the Court of Appeals for the District tf Co¬ 
lumbia, be and it is hereby extended to April 11, 1932. 

(Signed) ' LOGAN MORRIS,! 

Member. 

Dated Washington, D. C., March 21, 1932. 

A true copy. Teste: 

B. D. GAMBLE, | 

Clerk. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No.I 5652. 
George P. Sacks, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Apr. 11, 1932. Henry W. Hodges, clerk. 
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Statement. 

I 

The appeal is against the decision of the United 
States Board of Tax Appeals redetermining a de¬ 
ficiency of income taxes for the calendar year 1927 
against the appellant. The case is brought to this 


Id 






o 


Court by petition for review filed November 21, 1931, 
pursuant to Sections 1001, 1002 and 1003 of the Reve¬ 
nue Act of 1926; U. S. Code 26, Secs. 1224, 1225, 1226. 
Final notide to the appellant from the Commissioner 
of Internal Revenue on September 6, 1929, of the said 
deficiency determined by him, and a petition against 
that determination, filed by this appellant with the 
Board of Tax Appeals on November 4, 1929, was the 
basis for the matter being considered by the Board. 
Hearing* was had and evidence presented to the Board 
on December 9, 1930. The Board’s opinion was pro¬ 
mulgated on May 18, 1931, and the decision and order 
of redetennination were made and entered on May 22, 
1931 (23 B. T. A. 307). That is the only opinion and 
decision rendered in this case. 


Question Presented. 

The single question presented is whether Section 
212 (d) of the Revenue Act of 1926 permits the spread¬ 
ing of losses from sales made on the installment pay¬ 
ment plan; over the several years, as it does profits 
from sales made on the installment payment plan. 

Assignment of Error. 

The appellant assigns for error (R. 12): 

1. The Board erred in holding that the amount of 
$6,094.27, representing an annual pro rata part of the 
loss from a sale of securities by appellant in 1923 on 
the installment payment plan, is not deductible in de¬ 
termining taxable income for the calendar year 1927. 

2. The Board erred in determining a deficiency of 
$1,025.72, or any deficiency, and entering order thereon. 
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Statute Involved. 

The Revenue Act of 1926; Sec. 212 {d) ,U. S. C. 2^, 
Sec. 953 ( d ): 

Sec. 212 ( d ). Under regulations prescribed 
by the Commissioner with the approval of tl^e 
Secretary, a person who regularly sells or other¬ 
wise disposes of personal property on the in¬ 
stallment plan may return as income therefroi|i 
in any taxable year that proportion of the in¬ 
stallment pavments actuallv received in that 
year which the total profit realized or to bb 
realized when the payment is completed, bears 
to the total contract price. In the case (1) of a 
casual sale or other casual disposition of per¬ 
sonal property for a price exceeding $1,000, or 
(2) of a sale or other disposition of real prop¬ 
erty, if in either case the initial payments do not 
exceed one-fourth of the purchase price, the in¬ 
come may, under regulations prescribed by the 
Commissioner with the approval of the Secrd- 
tarv, be returned on the basis and in the manner 
above prescribed in this subdivision. As used i}i 
this subdivision the term ‘ 4 initial payments’!’ 
means the payments received in cash or prop¬ 
erty other than the evidences of indebtedness of 
the purchaser during the taxable period in which 
the sale or other disposition is made. 

Facts and Opinion. 

! 

The opinion of and the facts as found by the Boarcjl 
of Tax Appeals, verbatim, are as follows (R. 10): 

Opinion: Sternliagen: The respondent determine^ 
a deficiency of $1,025.72 in petitioner’s income tax foi' 


2d 



4 


1927. The only adjustment assailed by the petitioner 
is the disallowance of an item of $6,094.27 deducted as 
a loss. The facts are stipulated as follows: 


1. The controversy relates onlv to the allowability 
or nonallowabilitv of the item dealt with below; and 

m/ 7 

except with respect to that, the income and tax as 
shown in the 60-dav letter is correct. 


2. The petitioner, George P. Sacks, and his wife, 
Mrs. Ida L. Sacks, filed joint income tax returns for 
the calendar years 1923 and 1927. 


3. During the year 1923, petitioner’s wife sold 1,000 
shares of Clmpin-Sacks 7 per cent preferred stock, 423 
shares of Chapin-Sacks Class A common stock and 
266% shares of Carry Ice Cream Company stock, all 
for a total consideration of $126,604.23, to be paid over 
a period of years beginning in 1924. The total sales 
price of $126,604.23 was liquidated by payments to the 
petitioner’s wife of $51,604.23 in 1924 and $25,000 in 

each of the years 1925, 1926 and 1927. 

•/ 7 


4. This stock was given to the petitioner’s wife by 
him prior to December 31, 1920, and after March 1, 
1913, and had a value at the date of gift of $157,466.67. 


5. The taxpayers in filing their joint return for 1927, 
the year in controversy, deducted $6,094.27 as the 
aliquot part of said loss spread over the period of pay¬ 
ment as on the installment plan. 

6. The Commissioner has disallowed the deduction 
of $6,094.27 for 1927 on the theory that the sale was a 
closed transaction in 1923 and that there is no pro- 
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vision in law for the spreading of a loss on the sale o 
property on the installment plan over a period covered 
by the payments. 

The petitioner urges that the transaction is withiii 
Section 212 (d), Revenue Act of 1926, and that thajt 
section permits the spreading of an installment losp 
as well as of a profit. j 

The stipulated facts leave it doubtful whether the 
transaction was in any event within Section 212 (dj. 
But aside from that, there is no reason to read the 
statute as applying the installment method to such a 
loss. As to a regular installment dealer, the install- 
ment method is expressly applied to profits. As t() 
casual transactions, the word income is used. Both, iji 
our opinion, exclude the spreading of a loss. This ha^ 
been the Commissioner’s ruling since before 192p. 
I. T. 2063,111-2 CB 108. The statute imports the Comj- 
missioner’s regulations as to installment sales, an(jl 
these do not provide for spreading such a loss. 

Judgment will be entered for the respondent. 

Argument. 

It is contended by the appellant that the word “in|- 
come’’, as used in Section 212 (d) of the Revenue Ac|t 
of 1926, was used by Congress in its generic sense, just 
as in innumerable other instances, the full meaning o| 
which would read, the results from the transaction o\ 
transactions, expressed in terms of money. “Income’ 
and “loss” are congenerous terms. 

This is tlie meaning given to the word “profits” in 
the same Section of the Act, as interpreted by the 
Commissioner of Internal Revenue in his Regulation* 
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69, Art. 42, as pointed out below. This is the meaning 
of the word “income’’ in common parlance, except 
when there is occasion and desire for some special 
reason to distinguish between income and loss. There 
are innumerable instances where the word “income” 
is used in this sense. The terms “gross income”, “net 
income”, “net loss”, “capital net gain” and “capital 
net loss”, and other such terms in the Revenue Acts 
are specifically defined, but the simple word “income” 
is not so defined in the Acts, and its meaning in each 
instance where used has to be interpreted or construed 
from its context or the wav in which it is generally 
used elsewhere in the Acts. 

In the instances in the Acts when the income from a 
transaction is meant specifically as distinguished from 
loss, the word “gain” is used. As for example, in the 
Revenue Act of 1926, Sections 204 (a), 204 (a) (6), 
204 {a) (10), 204 (&), 203 (b), 203 (c), 203 (rf), 203 (e), 
203 (/), 201 (c), 201 (d). 

“Income!” is a broad, comprehensive, flexible, inclu¬ 
sive and generic term. * * * Its definition may 

cover a variety of specific meanings ® * * its 


specific meaning in a particular case is governed by 
the intent of the parties as deduced from the context, 
the subject matter of the contract, and the character 
of the person contracting (31 C. J. 397, 1). 

None of the numerous court decisions defining “in- 
come” under the several income tax Acts have had 
occasion to deal with the term in its use and meaning 
as here contended in the case at bar. 

The purpose of the casual sale provision of Section 
212 (d) is to prevent hardship arising from results 
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of transactions infrequently occurring, and which re¬ 
sults are unusual so far as that particular taxpayer 
is concerned. A typical instance is a case where an 
elderly man, who was forced to retire, sold what rep¬ 
resented his life savings, which, as it was earned from 
year to year (and income tax paid upon it), he had in¬ 
vested in the stock of two corporations. The stock o::‘ 
one corporation, which had cost him $45,000.00, he liacj 
to sell in November, 1931, due to business reverses, 
for only $15,000.00, payable $3,000.00 down and the re¬ 
mainder in three annual installments, the result being 
a $30,000.00 loss; and he had practically no income 
in 1931 to apply that huge loss against, as a deduction. 
The stock of the other corporation, which also had 
cost him $45,000.00, he found sale for in February, 
1932, for a price of $75,000.00, payable $15,000.00 down 
and the remainder in three annual installments, the 
result being a $30,000.00 gain. Now to apply the 
treatment in that instance that the appellee contend^ 
for in the case at bar, that man, with no real profit, 
nevertheless would have to pay tax on alleged incomb 


of $30,000.00. 

It is just such cases as that and the case at bar that) 
1 think the casual sale provisions of Section 212 ( d) 
were intended to cover, and afford some relief from. 

That certainly is the spirit of the act as exemplified 
in Section 206 (b) to (ry), where provision is made that) 
anyone suffering a net loss from a trade or business 
regularlv carried on may use that loss as a deduction! 
over the next two years. There is no reason for be-! 
lieving that Congress intended to be partial to persons 


suffering losses from a trade or business regularly 
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carried on, as distinguished from persons suffering 
losses from casual sales and transactions. 

And the Commissioner in his Regulations 69, Art. 
42, in his interpretation of Section 212 (d) in so far 
as it applies to regular dealers, allows losses from 
their transactions to go into the sum total of their 
sales to be computed on the installment basis for in¬ 
come tax purposes. The pertinent part of Art. 42 

savs: 

•> 

“Thus the income of a dealer in personal 
property on the installment plan may be ascer¬ 
tained by taking as income that proportion of 
the total payments received in the taxable year 
from installment sales (such payments being al¬ 
located to the vear against the sales of which 
they apply), which the total or gross profit 
realized or to be realized on the total install¬ 
ment sales made during each vear bears to the 
total contract price of all such sales made dur¬ 
ing that respective year.’’ 

This is plain discrimination; or the appellee’s con¬ 
tention, here in the case at bar, that the word “in¬ 
come” as itsed in Section 212 (d) is not used in a gen¬ 
eric sense, is untenable. Under that Article of the 
Regulations, a taxpayer who is a dealer , with, say, 
three sales in the year just like the sale by the appel¬ 
lant, with loss, he could have the net result spread 
over the several years on the installment basis; or, if 
two of the sales gave a profit in excess of the loss on 
the other sale, then, clearly, the said loss on the third 
sale the taxpayer would have the benefit of reporting 
on the installment basis, because it would be merged 


with the gain on the two other sales. Surely Congres {s 
did not intend to discriminate between dealers and 
11011 -dealers, without making the intent plainer tliaji 

i 

anything in Section 212 (d) shows; nor intend to 
show preferment to those persons who happened tp 
have a gain from a casual sale or transaction, as dis 
tinguished from those persons who had a loss froi 
such sale or transaction. 

Statutes should receive a sensible construction, sue 
as will effectuate the legislative intention, and avoid, 
if possible, an unjust or absurd construction. In re 
Chapman, 16 U. S. 661. 

The Board errs in reiving on IT 2063, III-2 CB 10$. 
Of course the statute imports regulations by the Com¬ 
missioner, which is to say, they are required as a neces¬ 
sity and as a consequence of the entire Revenue Act. 
But tliev cannot relieve the Board and the courts from 
interpreting the Act independently. Moreover, it is 
significant that the conclusion in IT 2063 is onlv an 
“Income Tax Unit Ruling” and was not published 
as a part of the Regulations 69. 

“Income Tax Unit Rulings,” as authoritv, rank be- 
low Treasury Decisions (T. D.); General Counsel 
Memoranda (G. C. M.); Law Opinions (L. O.); Solicf 
itor’s Opinions (Sol. 0. S.); Solicitor’s Memoranda 
(S. M.); Appeals and Review Recommendations 
(A. R. R.); Appeals and Review Recommendations 
(A. R. R.); Appeals and Review Memoranda (A. 
R. M.); and Office Decision (0. D.), which include 
answers to letters on administration of the ta^ 
laws. In fact only what are termed “ Mimeographs’[ 
rank lower than the Income Tax Rulings as authority 
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and guide among these matters issued from time to 
time bv the Internal Revenue Bureau. 

The Commissioner has said: 

“The rulings reported in the Internal Reve¬ 
nue Bulletin are for the information of tax¬ 
payers and their counsel as showing the trend 
of official opinion in the administration of the 
Bureau of Internal Revenue; the rulings other 
than Treasury Decisions have none of the force 
or effect of the Treasury Decisions and do not 
commit the Department to any interpretation 
of the law which has not been formally ap¬ 
proved and promulgated by the Secretary of 
the Treasure.” 


From its very nature, however applied, it is clear 

that Section 212 (rf) is remedial legislation. Remedial 

statutes are to be liberallv construed. U. S. v. U. S. 

% 


Shoe Machy., 259 U. S. 575, 264 F. 138; Chew v. D. C., 
42 App. D. C. 410; Reagan v. D. C., 41 App. D. C. 409; 
Camunos v. N. Y. S. S. Co., 260 F. 40, 171 C. C. A. 76. 

Where th6 words used in a statute levying taxes are 
doubtful, the doubt must be resolved in favor of the 
taxpayer. U. S. v. Merriam, 44 S. Ct. 69; 263 U. S. 
179. And in interpretation of the statutes, in case of 
doubt thev are construed most stronglv against the 
Government and in favor of the citizen. Gould v. 


Gould, 38 S. Ct. 53; 245 U. S. 15. 

It explains nothing at all for the appellee to argue 
that “losses” are specially provided for in another 
section of the Act as deductions to be taken in the vear 
in which sustained; because, so far as that goes, it is 
also provided in other sections of the Act that “in- 


come” be taken up in the return for the year of tlie 
transaction from which it arises. It is only by virtue 
of Section 212 (d) that appellant contends for tliie 
spreading of the loss on the installment plan, just as 
we would do if the results of the transaction were a 
gain; 

Conclusion. 

i 

i 

In consideration of the foregoing, it is respectfully 
asked that the decision of the Board of Tax Appeals 
be reversed, and that appellant be allowed to spread 
the deduction represented by the loss from the said 
sale of property on the installment payment plan, the 
same as though the result from the sale was a gain re¬ 
portable on the installment payment plan. 

J. B. GRICE, | 

Attorney for Appellant , 

644 M ims eg B wilding , 

Washington, D. C. 

i 
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In the Court of Appeals of the District of 

Columbia 


No. 5652 

i 

George P. Sacks, petitioner 

7 i 

v. 

David Burnet, Commissioner of Internal 
Revenue, respondent 

! 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 

I 

I 

— 

I 

OPINION BELOW 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 9), which is reported in 23 B. T. A. 307. | 

jurisdiction ! 

This proceeding involves Federal income taxes 
for the year 1927 and is before this Court on peti¬ 
tion to review the decision (order of redetermind- 
tion) of the United States Board of Tax Appeals 
entered May 22, 1931. (R. 11.) The petition fpr 
review was filed November 21,1931. (R. 11.) Np 
stipulation between the Commissioner and the tax¬ 
payer was filed pursuant to the provisions of Sed- 


0 

mJ 

tions 1001, 1002, and 1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9,109,110 (U. S. C., Supp. VI, 
Title 26, Secs. 641-642). 

The court’s attention is called to the variance in 
the pleadings, wherein it is averred in the petition 
before the Board of Tax Appeals that the tax¬ 
payer is a resident of 101 Chevy Chase Drive, 
Chevy Chase, Maryland (R. 3), which is admitted 
by the Commissioner in liis answer (R. 8). In the 
taxpayer’s petition to this Court it is averred that 
the taxpayer (at all times hereinafter mentioned 
as the petitioner, an individual) was an inhabitant 
of the District of Columbia. (R. 11-12.) 

QUESTION PRESENTED 

Does Section 212 (d) of the Revenue Act of 1926, 
relating to installment sales, provide for the 
spreading of a loss over the term of the contract 
in proportion to the payment received, or should 
such loss be allowed only in the year when in¬ 
curred ? 

STATUTE AND REGULATIONS INVOLVED 

The statute and regulations involved are printed 
as an appendix, infra, pp. 13-17. 

STATEMENT 

The following facts were stipulated, and as 
found by the Board of Tax Appeals show (R. 10), 
that— 

1. The controversy relates only to the allowabil¬ 
ity or nonallowability of the item dealt with below; 
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and except with respect to that, the income and Ijax 
as shown in the 60-day letter are correct. 

2. The petitioner, George P. Sacks, and his wi ie, 
Mrs. Ida L. Sacks, filed joint income-tax returns 
for the calendar years 1923 and 1927. 

3. During the year 1923 petitioner’s wife sbld 
1,000 shares of Chapin-Sacks 7% preferred stock, 
423 shares of Chapin-Sacks Class A common sto^k, 
and 266% shares of Carry Ice Cream Compahy 
stock, all for a total consideration of $126,604.23, 
to be paid over a period of years beginning in 1924. 
The total sales price of $126,604.23 was liquidated 
by payments to the petitioner’s wife of $51,604.|23 
in 1924 and $25,000 in each of the years 1925,1926, 
and 1927. 

4. This stock was given to the petitioner’s wife 
by him prior to December 31,1920, and after March 
1, 1913, and had a value at the date of gift bf 
$157,466.67. 

5. The taxpayers in filing their joint return fbr 

i 

1927, the year in controversy, deducted $6,094.27 s 
the aliquot part of said loss spread over the periqd 
of payment as on the installment plan. 

6. The Commissioner has disallowed the deduc¬ 
tion of $6,094.27 for 1927 on the theory that the 
sale was a closed transaction in 1923 and that the^e 
is no provision in law for the spreading of a lobs 
on the sale of property on the installment plan ov^r 
a period covered by the payments. 
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SUMMARY OF ARGUMENT 

Authority for deductions must be found in the 
statute, and Section 212 (d) grants no such au¬ 
thority. That section grants a privilege of return¬ 
ing income on the installment basis which, prior 
to its enactment, was required to be reported either 
on the cash receipts and disbursements or the 
accrual basis. 

It is settled that losses are deductible in the year 
in which they are sustained, and all the events fix¬ 
ing the loss occurred in the year 1923. Therefore, 
no error was committed by the Commissioner or 
the Board of Tax Appeals in the holding that under 
the statute and regulations the deduction claimed 
by the petitioner could not be allowed. 

ARGUMENT 

I 

The issue stated 

The only question presented by this record is 
one of law and relates to the method of accounting 
for losses under the Revenue Act of 1926. Peti¬ 
tioner contends that under Section 212 (d) of the 
Revenue Act of 1926 (infra), made applicable to 
prior years by Section 1208 of that Act (infra), 
he is entitled to spread the loss, incurred in the 
sale by his wife, of certain stock over the period 
covered by the installment payments. The stipu¬ 
lated facts show that during the year 1923 peti¬ 
tioner’s wife sold certain stock of the Chapin-Sack 


» 
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Company and the Carry Ice Cream Company 
which had been given her by petitioner prior to 
December 31, 1920, and after March 1, 1913; that 
the value of the stock at date of gift was $157,466.67 
and the selling price was $126,604.23, which w^s 
liquidated by the payment of $51,604.23 in 19g4 
and $25,000 in each of the years 1925, 1926, and 
1927; and that the taxpayers filed a joint return in 
1927 and deducted $6,094.27 as the aliquot part of 
the loss spread over the period of payments as bn 
the installment plan. Respondent disallowed tpe 
deduction (R. 6) on the ground that the sale was 
a closed transaction in 1923 and that there is po 
provision in the statute for spreading a loss on t^ie 
sale of property over the period covered by tjbe 
payments. The Board sustained the respondent 
(R. 11) and petitioner assigns error (R. 12). 

II 

Authority for deductions must be found in the statuke^ 
and Section 212 (d) grants no such authority 

Section 212 (d), infra, relates only to an optional 
method of reporting income in the cases provided 
for therein; it does not define income. “Gross ip- 
come ” is defined in Section 213 (a) and includes 
u gains, profits, and income” from trades, busi¬ 
nesses, commerce, or sales. “Net income” meaps 
the ‘‘gross income” less the deductions allowed lj)y 
Section 214. Section 212 (a). In the case of a 
mercantile business, the gross income is not the 
same as gross receipts. From the latter there must 
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be deducted tlie cost of goods sold. The gross in¬ 
come from the business can be determined only 
by taking into the reckoning all of the sales made 
in the taxable period. In the case of an isolated 
sale of property, only the 1 ‘gain” derived is in¬ 
cluded in the gross income; and the gain is the 
excess of th^ amount realized over the basis (cost 
or otherwise, as adjusted). Sections 202 and 204. 

It is provided in Section 212 (d) that a person 
who regularly sells personal property on the in¬ 
stallment basis may return in a taxable year in 
which installment payments are received a speci¬ 
fied proportion of the pro jit realized or to be real¬ 
ized. In the case of a casual sale of personal 
property, if the initial payments do not exceed 
one-fourth of the purchase price, the income may 
be returned in the same manner. It is thus ap¬ 
parent that the section provides only an alterna¬ 
tive method of accounting for income, in the cases 
covered by it. It can not be said that there is 
income from a single sale where there has been 
no gain. This section makes no provision for the 
deduction of losses. 

The right to such deductions is granted in Sec¬ 
tion 214 (a). Subparagraph (5) of that section, 
infra, covers losses in a transaction entered into 
for profit, though not connected with a trade or 
business. That paragraph permits the deduction 
only of “losses sustained during the taxable year.” 
See Lucas v. American Code Co., 280 U. S. 445, 449; 



( 


DeLoss v. Commissioner, 28 F. (2d) S03, ^05 

(C. C. A. 2d); Burnet v. Huff, -IT. S.-, <|le- 

cided February 6, 1933, not yet officially reported 


but may be found in Vol. 1, Prentice-Hall Fed. Tjax 
Service (1933), ]>. 784. In those cases the • courts 
in construing* the paragraph mentioned, and Re¬ 


lated paragraphs in Section 214 (a), have 


given Ef¬ 


fect to the general principle underlying all of tjhe 
income-tax statutes of computing gains or losses 
on the basis of an annual accounting for the trans¬ 
actions of the year. Burnet v. Sanford d Brocks 


Co., 282 U. S. 359, 363. We find no language jin 
Section 212 (d) which authorizes a deviation fr<j>m 
this principle in the situation presented in the in¬ 
stant case. In the absence of a specific provision of 
the statute permitting the deduction of a loss of jan 
earlier year, the general principle of an annual Ac¬ 
counting period must be applied. Wool ford Realty 
Co. v. Rose, 286 IT. S. 319; Cf. Burnet v. Thompson 
Oil d Gas Co., 283 U. S. 301. In the case at bar tjhe 
sale was consummated in 1923; the transaction thjen 
became completed and closed, and the amount of 
loss was fixed. Hence, that is when the loss Was 
sustained and that is the only year in which it mAy 
be deducted. See Lewellyn v. Electric Reduction 


Co., 275 IT. S. 243. j 

Petitioner argues that “income” is a flexible 
generic term and that it is used in Section 2jL2 
(d) in a broad sense which would include results 
from a transaction, whether they be gain or loss. 

160297—33-2 
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We submit that the definition of gross income and 
the language of Section 212 (d) do not support 
this argument. Further, the treatment of losses 
is provided for separately and particularly. 
Where a statute provides that a thing be done in a 
particular manner, it negatives any other method 
not specifically sanctioned. Botany Mills v. United 
States, 278 lU. S. 282. Petitioner states that in 
none of the decisions defining income has the Court 
had occasion to deal with the term “in its use and 
meaning as here contended.’' (Br. 6.) 

Petitioner apparently has overlooked the recent 
case of Martin v. Commissioner, 61 F. (2d) 942 
(C. C. A. 2d). In that case the court passed upon 
the precise question here involved. A similar argu¬ 
ment was made by the taxpayer in that case with 
respect to the meaning of “income” as used in 
Section 212 (d). In rejecting it the court said 
(p. 944): 

Nor is there substance in the argument 
that income as used in section 212 (d) of the 
Revenue Act of 1926 may be either negative 
or positive and thus that the statute per¬ 
mitted the return of a loss on an installment 
sale as well as the return of profit. This in¬ 
teresting theory finds no support in the mat¬ 
ter of taxation; and, whatever may be pos¬ 
sible as to the concept of negative income, it 
is academic in so far as the administration 
of the provisions of this Revenue Act is con¬ 
cerned. Levying taxes upon income is a 
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practical matter and does not take into ac¬ 
count an absence of income or negative in¬ 
come. Woolford Realty Co. v. Rose, 386 
U. S. 319, 327. | 

The view that income might be a negative lor 
minus quantity was also rejected by the Supreijne 
Court in Woolf ord Realty Co. v. Rose, supra, jin 
that case the taxpayer contended that for the pur¬ 
pose of computing the income of affiliated corpora¬ 
tions upon a consolidated return the loss sustained 
by one of the corporations, which also sustained a 
net loss in prior years, might constitute its net in¬ 
come so that the affiliated group could receive the 
benefit of its deduction in the consolidated return. 
It was argued that net income might be a minus 
quantity. (P. 322.) In rejecting the contention, 
the Supreme Court said (p. 327) : 

In the first place, an interpretation of liet 
income by which it is also a net loss involves 
the reading of the words of the statute iij a 
strained and unnatural sense. The meta¬ 
morphosis is too great to be viewed without 
a shock. Certainly the average man suffer¬ 
ing a net loss from the operations of his 
business would learn with surprise that 
within the meaning of the Congress t]he 
amount of his net loss was also the amount bf 
his net income. “The popular or received 
import of words furnishes the general rijle 
for the interpretation of public law^.” 
Maillard v. Lawrence, 16 How. 251, 261; 
Old Colony R.Co.v. Commissioner, 284 U. S. 
552,560. | 
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III 

No error was committed by the Board in its interpreta¬ 
tion and application of the Commissioner’s regulations 

Petitioner urges that the Board erred in relying 
upon I. T. 2063, III-2 Cumulative Bulletin 108, 
infra. This ruling was cited by the Board as show¬ 
ing the administrative interpretation of the section 
since before 1925. The necessity for regulations is 
conceded, but petitioner insists that an Income Tax 

I 

ruling as authority ranks lower than other forms 
of administrative pronouncements except “Mimeo¬ 
graphs/' (Br. 9.) We submit that those rulings 
show the administrative interpretation, but we be¬ 
lieve that the regulations have now received the 
approval of Congress, and such approval extends 
to the administrative interpretation. 

The Revenue Acts prior to 1926 did not contain 
any express authority for reporting income on the 
installment basis, but the right to do so was con¬ 
tained in regulations promulgated by the Commis¬ 
sioner with the approval of the Secretary. 1 How¬ 
ever, these regulations prior to approval of the 
1926 Act were held unauthorized and invalid by 
the Board of Tax Appeals. B. B. Todd, Inc. v. 
Commissioner, 1 B. T. A. 762; H. B. Graves Co., 

Article 110, Regulations 33 (Revenue Act of 1910, c. 403,39 
Stat. 756; Revenue Act of 1917, c. 03, 40 Stat. 300); Articles 
42 to 46, inclusive, Regulations 45, 62, and 65 (Revenue Acts 
of 1918, 1921, and 1924; c. 18, 40 Stat. 1057; c. 136, 42 Stat. 
227; c. 234, 43 Stat, 253). 
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Inc. v. Commissioner, 1 B. T. A. 859; The Hoover- 
Bond Co. v. Commissioner, 1 B. T. A. 929. 

Section 212 (d), infra, was inserted in the 1926 
Act in order to validate the “ principles of the corn- 
missioner’s regulations.” Senate Report No. 52, 
69th Con., 1st Sess., p. 19. It is stated in the Con¬ 
ference Report (H. Rep. No. 356, 69th Cong., 1st 
Sess., p. 32) that— 

This amendment writes into the bill the 
basic principles of the installment method 
authorized by prior regulations. 

By section 1208 of the Revenue Act of 1926, infra, 
Section 212 (d) is made retroactive in computing 
income under the provisions of all of the pri^r 
Revenue Acts back as far as 1916. Further, the 
provisions of Section 212 (d) of the Revenue Act <^f 
1926 (c. 27, 44 Stat. 9) have been reenacted without 
substantial change in Section 44 of the Revenue 
Act of 1928 (c. 852, 45 Stat. 791), and in Section 44 
of the Revenue Act of 1932 (c. 209, 47 Stat. 173). 
The regulations have therefore received the ap¬ 
proval of Congress, and this would also seem to 
carry with it sanction of the administrative inter¬ 


pretation. National Lead Co. v. United States, 252 
U. S. 140,146; Brewster v. Gage, 280 U. S. 327,33^; 
Lucas v. American Code Co., supra. 

It seems clear from what has been said und^r 


Point II above that there is no discrimination be¬ 
tween dealers and the casual seller of property. 
Income has the same meaning as applied to each 
of them. The meaning contended for by petitioner 
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is not supported by either the language of the 
statute or of the regulations. Martin v. Com¬ 
missioner, supra. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect and should be affirmed. 

Respectfully submitted. 

1 G. A. Youngquist, 

Assistant Attorney General . 
Sew all Key, 

F. Edward Mitchell, 

Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

C. H. Curl, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel . 

February, 1933. 





APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 202. (a) Except as hereinafter pro¬ 
vided in this section, the gain from the saje 
or other disposition of property shall be tljie 
excess of the amount realized therefrom over 
the basis provided in subdivision (a) or (ty) 
of section 204, and the loss shall be the excels 

of such basis over the amount realized. 
***** 

(c) The amount realized from the sale 0r 
other disposition of property shall be tfye 
sum of any money received plus the fair majr- 
ket value of the property (other th4n 
money) received. 

(d) In the case of a sale or exchange, ttye 
extent to which the gain or loss determined 
under this section shall be recognized for the 
purposes of this title shall be determined 
under the provisions of section 203. 

(e) Nothing in this section shall be con¬ 

strued to prevent (in the case of property 
sold under contract providing for payment 
in installments) the taxation of that portidn 
of any installment payment representing 
gain or profit in the year in which such pay¬ 
ment is received. (IJ. S. C. App., Title 2 6 r 
Sec. 933.) | 

Sec. 203. (a) Upon the sale or exchange 
of property the entire amount of the gain or 
loss, determined under section 202, shall pe 
recognized, except as hereinafter provided 
in this section. (U. S. C. App., Title 
Sec. 934.) 


i 



( 13 ) 


14 


Sec. 204. (b) The basis for determining 
the gain or loss from the sale or other dis¬ 
position of property acquired before March 
1, 1913, shall be (A) the cost of such prop¬ 
erty (or, in the case of such property as is 
described in paragraph (1), (4), or (5) of 
subdivision (a), the basis as therein pro¬ 
vided), or (B) the fair market value of such 
property as of March 1, 1913, whichever is 
greater. In determining the fair market 
value of stock in a corporation as of March 
1,1913, due regard shall be given to the fair 
market value of the assets of the corpora¬ 
tion as of that date. (U. S. C. App., Title 
26, Sec. 935.) 

Sec. 212. (d) Under regulations pre¬ 
scribed by the Commissioner with the ap¬ 
proval of the Secretary, a person who regu¬ 
larly sells or otherwise disposes of personal 
property on the installment plan may return 
as income therefrom in any taxable year 
that proportion of the installment payments 
actually received in that year which the 
total profit realized or to be realized when 
the payment is completed bears to the total 
contract price. In the case (1) of a casual 
sale or other casual disposition of personal 
property for a price exceeding $1,000, or 
(2) of a sale or other disposition of real 
property, if in either case the initial pay¬ 
ments do not exceed one-fourth of the pur¬ 
chase price, the income may, under regula¬ 
tions prescribed by the Commissioner with 
the approval of the Secretary, be returned 
on the basis and in the manner above pre¬ 
scribed in this subdivision. As used in this 
subdivision the term “initial payments” 
means the payments received in cash or 
property other than evidences of indebted¬ 
ness of the purchaser during the taxable 
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period in which the sale or other disposition 
is made. (U. S. C. App., Title 26, Sec. 953|.) 

Sec. 1208. The provisions of subdivision 
(d) of section 212 shall be retroactively ap¬ 
plied in computing income under the pro¬ 
visions of the Revenue Act of * * * 1024, 
or any of such Acts as amended. * * * 

(U. S. C. App., Title 26, Sec. 953a.) 

Sec. 214. (a) In computing net income 

there shall be allowed as deductions: 
***** 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * *. (U. IS. 
C. App., Title 26, Sec. 955.) I 

Treasury Regulations 69, promulgated under the 
Revenue Act of 1926: 

Art. 42. Sale of personal property on in¬ 
stallment plan .—Dealers in personal prop¬ 
erty ordinarily sell either for cash or on the 
personal credit of the purchaser or on the 
installment plan. Dealers who sell on tjhe 
installment plan usually adopt one of fofir 
ways of protecting themselves in case |of 
default: j 

***** 

The rule prescribed is that a person who 
regularly sells or otherwise disposes of per- 
sonal property on the installment plan, 
whether or not title remains in the venclor 
until the property is fully paid for, may 
return as income therefrom in anv taxable 
. year that proportion of the installment pay¬ 
ments actually received in that year which 
the total or gross profit (that is, sales less 
cost of goods sold) realized or to be realized 
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when the property is paid for, bears to the 
total contract price. (See section 212 (d).) 
* * * Deductible items are not to be al¬ 

located to the years in which the profits from 
the sales of a particular year are to be re¬ 
turned as income, but must be deducted for 
the taxable year in which the items are paid 
or incurred or paid or accrued, as provided 
by section 200 (d). 

In the case of a casual sale or other casual 
disposition of personal property for a price 
exceeding $1,000, income may be returned 
on the installment basis provided the pay¬ 
ments received in cash or property other 
than evidences of indebtedness of the pur¬ 
chaser during the taxable year in which the 
sale or other disposition is made do not ex¬ 
ceed one-fourth of the purchase price. 
***** 

If the vendor chooses as a matter of con¬ 
sistent practice to return the income from in¬ 
stallment sales on the straight accrual or 
cash receipts and disbursements basis, such 
a course is permissible. 

The provisions of this article shall be re¬ 
troactively applied in computing income 
from the sale of personal property under 
the Revenue Acts of 1916, 1917, 1918, 1921, 
and 1924, or any such Acts as amended. 
(See section 1208.) * * * 

Income Tax Ruling 2063, III-2 Cumulative 
Bulletin 108: 

Certain real property, consisting of land 
and building and furniture and fixtures, was 
sold by the M Company to the O Company, 
in accordance with a contract entered into 

on-, 1924. The selling price was 30# 

dollars, of which an initial cash payment of 
3x dollars was received at the date of the con- 
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tract. The remainder of the selling price jis 
payable over a period of 13 years, the an¬ 
nual payments varying from 2x dollars fo 
6x dollars. The purchaser acquired imme¬ 
diate possession of the property under the 
terms of the contract. The sale resulted in 
a loss, and the question is presented as to 
the year or years for which deduction may 
be taken for the loss sustained under section 
214 of the Revenue Act of 1924. j 

Although the transaction properly consti¬ 
tutes an installment sale as specified by ar¬ 
ticle 45 of Regulations 62, any loss sustained 
is definitely ascertainable, inasmuch as the 
amount to be realized is limited to the pri^e 
at which the property was sold. Any lops 
resulting from the transaction was there¬ 
fore sustained at the date of the sale afid 
can be taken as a deduction from gross ifi- 
come only for the taxable year in which the 
sale was made. Any loss sustained on the 
transaction can not be distributed over the 
years during which payments of the selliijg 
price are received and can not be taken ps 
a deduction for the year in which payment 
of the selling price is completed if subse¬ 
quent to the year in which the sale tocjk 
place. 


i 
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